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SUMMARY

After reviewing extensive comments submitted by

professional sports leagues, cOllegiate athletic conferences,

broadcasters, cable sports programmers and other interested par

ties in response to its initial Notice of Inquiry ("NOI") into

the potential "migration" of sports programming from broadcast

television to cable programming networks, the Commission tenta

tively concluded that "the record does not at this time reveal

a migratory trend toward cable, either overall or in individual

sports. It Interim Report, 8 FCC Red. 4875 (1993), at !85. Affili

ated Regional Communications, Ltd. ("ARC") -- which owns and/or

manages several regional cable sports networks and actively par-

ticipated in the NOI proceeding supports the tentative conclu-

sions reached by the Commission in the Interim Report and respect

fully submits that there is no reason to modify those conclusions.

Since the release of the Interim Report, broadcast net

works have reached agreements with the National Football League

(IlNFLIt), National Basketball Association (ltNBAIt), and several

major collegiate associations which ensure that national broadcast

coverage of professional and collegiate football and basketball

will increase significantly. The new agreements between Major

League Baseball (ltMLBIt), NBC, and ABC will result in a small

decrease (~ four games) in national broadcasts of MLB games,

but there has been no migration to cable where ESPN's new agree

ment apparently will reduce national cablecasts of MLB games by

approximately 50 percent.
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ft. ........nt. r ••ched or r.newed by ARC'. reqional

cabl. ~. ne~work••inc. r.l.... of th. ca.ai••ion'. Interim

Report ...,ira ~~ ther. has been no aigration at professional

or coll..l.t. aport••t the loc.l l.v.l. Local broadcasts of MBA

gaa•••nd ••tional Mock.y Le.qu. ("MHL") ga... have reaained con

.tant or incr..... in ••ch c.... No NFL regular ••a.on or playoff

ga.....e carried on ARC's reeJional .port. n.tworks. Except for

aft aqr••••Rt punuant to which Pri.. Sport. Network-Midwest will

c.rry 4. at. Loui. Cardinal. g.... for the first ti.., ARC's

region.l ca~l. cov.rage of MLB ga..s has not increased signifi

c.Rtly. Pi_lly, broa4ca.t cov.r.g. of colleqiate football and

ba.k.tball eont..t. will incr•••••ignificantly a. a r.sult of

new .~.t. r ..ched by s.v.ral aajor colleqiate athletic

cont.r......

~us, the r.cord deaonstrat.s that th.re has been no

.i9Rifl...t ai9ration of sport. proqra..ing froa broadca.t to

c.bl. _I_vision, .ith.r nationally or locally. Und.r the rea

soni..., of it" Court of Appeals in HOM Box Offic•• Inc. y. F.C.C.,

567 P.2•• (D.C. Cir.), Qlrt. danild, 434 U.S. 829 (1977), Com

ai••lea ~••ti-siphQnift9" requl.tion. for sports proqra..ing would

be whol~"u.ju.titied in any .v.nt. Finally, the Co_is.ion's

oC!mlCer'" li.ver the cc.t .nd availability of regional cable sports

progra"~~ to vi.wer. -- conc.rns which are irrelevant in the

-..... 1.' aigration -- are addre.aed directly by other co_i••ion

r8fJUla~••••
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FURTHER COMMENTS OF
AFFILIATED REGIONAL COMMUNICATIONS, LTD.

Affiliated Regional Communications, Ltd. ("ARC")

submits these comments in response to the Commission's Further

Notice of Inguiry ("Further Notice") in this proceeding. The

record confirms that sports programming has not "migrated"

from broadcast to cable television and that marketplace forces

have operated effectively to provide the maximum diversity

of sports programming for viewers. In short, "migration" of

sports events from broadcast to cable is not a problem in need

of a legislative or regulatory remedy.

Description Of ARC And Its Interest In This Proceeding

ARC provides regional and national sports program-

ming for distribution to cable operators and other multi-

channel video programming distributors. ARC has ownership

interests in eight regional sports programming services which

produce and distribute programming featuring a variety of



J-'-

.porti., .vent., iRClu4inq prot•••ional and collegiate con

t ••t. iRvolvift9 t .... froa their respective regions. The

regienal sports ..rvioe. ..11 proqra..inq to operators of

cabl. and other .ultichannel video proqra..inq distribution

syst... within th.ir service ar.... ARC also has a separate

divi.ion which ..rv.s ho...at.llite dish ("HSD") owners

.ither dir.ctly or throuqh aqr....nt. with other wholesale

pr09raa pack.ger••

T0get;Mr with Nac Cable Holding, Inc. and Rainbow

HoldiR9s, Inc., ARC al.o h•• an owner.hip interest in Pri..

SportSCh.nnel Networks, which di.tributes two national satel

lite sport. provr._inq network., N.wSport and Pri.. Network.

Pri.. Network currently _rve. aa a "backdrop" feed, providing

.uppl...ntary progra..inq to affiliated regional services.

Thirt..n .dditienal region.l sports services are proqra_ing

affili.te. of Pri.. Network,· which also is available to HSD

owner••

Introduct.ion

Conqr••s directed the Ca.aission to "investigate and

.naly.e, on a sport-by-sport basis, trends in the migration of

Ttle ei_* r.,ion.l aports proqr...inq services in which
DC has .n owner_i. interest a. thirteen other regional ser
vice. which .r. aftili.ted with Pri-. Network and their re.pec
tive ,...rapbic .-rvice area. are li.ted in Exhibit. 1 and 2.
Th. pregr.-iR9 Oft thes. regional ..rvice. qenerally include.
prot_sional 11, ba.et_ll .nd/or hockey, collegiate
conte.t., and a v.ri.ty of other .porting events and sports
rel.ted proqra...
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a1ldl ......._1... frail cover... by broadc••t .t.tiona to cover

... over c.ble ......._il"9 ne~vork. and pay-par-view .y.t_•• "

... C.~le Televi.ion Con.uaer Pro~ection and coapetition Act

of 19~2 ("1992 cabl. Act") at 526. For purposes of its inves

tiCJ.tiGft, the e-i••ion ha. defined "migration" as the "move

..nt of .port. protr...inq fra. broadca.t television to a

IMIMcripCion ...1_." a.. further Motia at '3.

After reviewinq extensive co...nts subaitted by

prof•••ional 8pOrt. l.aCJU", coll.giate athl.tic conference.,

broadc••t.r., cabl. sports prOCJr....r. and other inter••ted

parti•• in r.sponse to it. initial Kotice of Inquiry, 8 FCC

Red. 1492 (1993) ("IQl") , the ca.ais.ion "tentatively" con

cluded that "the record does not at this ti.. reveal a migra

tory trend toward cable, either overall or in individual

.,ert•• " Interi. lepprt, 8 FCC Red. 4875 (1993), at '85.

Howev.r, in the Further Notice the co.-is.ion ha•

........ the scope of its inquiry to include a variety of

i ••u.s which appear to be largely irrelevant to the stUdy

..ndated by Congr.... For exa~le, the co..i.sion now seeks

c~Rt on "why the incr•••• sine. 1980 in cable exhibition of

sport. .vents h.. been much gr.ater than the increa,e in

broadca.t exhibition," apparently ignoring its own definition

of "ai9r.tion." pyrth.r Notice at '13 (e.phasis added).

Likewise, d.spite finding no "aigratory trend toward cable,"

the c~i.sion now seeks co...nt on the location of ho..s

without .cce•• to cable "in order to determine if acce•• prob-

- 3 -
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1... .1-.roporti...~.ly .ffect ~.nti.l viewer. of c.rtain

t .... ' ....... 14••t '12. In addition, aft.r conducting

.n .xtenaiv• .urvey .nd r.l•••ing ••veral reports and orders

totalliftg ov.r one thou.and page. in adopting new cable rate

revul.~ions over the l ••t year, the co..ission now s.eks

·info~tion r ...rding the coat of sUb.cribing to the cable

.ervice. that provide sporta progr...ing· in this proceeding.

Altb0u9b it haa .ndeavored to provide reaponsive

info~tion where available, ARC r.spectfully subaits that

.uch iRqUiri•• are irrelevant to the co..ission's exa.ination

of aJtY ·.iqration· of .POrt. progr...ing. The co_ission

.hould not perait this proc.eding to baco.. a forua for wide

rangiftg .xaaination. of cable .ubscription rat.s, speculation

into ~ cauaes tor relative incr••••• in cable and broadca.t

aporta progra..inq, predictions about the future effects of

new technologi.. or exploration of a variety of other unre

lated iaau•• identified in the Further Kotice. Rather, the
.

C~i..ion .hould focus on the fact. pre••nted by the parties,

~iOh cenfira that th.re has been no significant "aove.ent ot

aport. progra..inq froa broadcast television to a SUbscription

..iUII. • .iU lMrther Notice at '3.
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I. Developments Since The Interim Report Support
The Commission's Tentative Conclusion That
There Has Been No Significant Migration Of
Sports Programming To Cable.

In its initial NOI, the Commission defined

"migration" for purposes of its Inquiry as "the movement of

sports programming from broadcast television to a sUbscription

medium (~one for which viewers pay a fee)." NOI at ~2.

After reviewing the extensive factual record developed in

response to the HQI, the Commission found no evidence of sig-

nificant "migration" of sports programming, either in general

or with respect to any of the professional or collegiate

sports which it examined:

• "NFL and college basketball games have not
migrated to cable television and are in little
danger of doing so;"

• "[M]igration of NBA, MLB and NHL games has not
taken place at the national level, and ... local
migration has been isolated and relatively
slight;"

• "with respect to college football, we do not
believe that games previously available to
broadcast television have moved to cable
television;" and

• While "the number of sports events shown on
cable television has increased since 1980 ... ,
[i]t does not appear, however, that this
increased cable exposure has led to a con
comitant decrease in the number of sporting
events shown on broadcast television; to the
contrary, broadcast exposure has increased
in some cases".

- 5 -



Interim Report at !!85-86. 2 Developments since the release

of the Commission's Interim Report confirm those tentative

conclusions.

A. Professional Football

The Commission's Interim Report tentatively con-

eluded that "professional football has experienced no migra-

tion, as all regular season and post-season games are shown

on broadcast television." Interim Report at '27. In fact,

no commenter suggested that National Football League ("NFL")

games have "migrated from broadcast to cable television." Id.

However, the commission noted that NFL contracts with the

three broadcast networks, ESPN and Turner Network Television

("TNT"), all were scheduled to "expire following the 1993

season." ~ at !23. Consequently, the commission now seeks

information about the new contracts. Further Notice at !19.

With the exception of the CBS contract, all of the

previous NFL contracts have been renewed. Further Notice at

n.12. However, the contract rights to televise National Foot-

ball Conference ("NFC") games were awarded to Fox Network

("Fox") rather than CBS, and the Commission now seeks comment

lion whether the movement of NFC games from CBS to Fox will

2 The record also contained substantial and undisputed
evidence that cable sports programming services have televised a
wide variety of professional, collegiate and other amateur sports
events which had never been carried on broadcast television.
Interim Report at !!67-68.
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affeet the av.il~ility of ..... via broadca.t televi.ion."

.1JL. at 119.

ARC r...-ctfully s~its that the answ.r is irrel.

vant to the is.ue of ".iqration." The new contract shifted

cover... of Nrc ..... fra. one broadCA.t network to another

broa4gaat network, not to cabl.. The audi.nce reach of the

Pox Network a. c....red with the CBS Network i8 irr.levant to

the •..~nt of ~rt. proqr...inq fro. broadcast television

to a subscription -.diua." The new aqr....nts do not provide

an ....rtunity for any ARC retional network to carry NFL requ

lar _son or playoff q..... In .hort, nothinq has happened

.ince the Intarta lagort to warrant reconsideration of the

tentative conclu.ion that ·profes.ional football has experi

enced no aiqration."

•• ProC·"ipnal _-atM.II

Bas" on the record developed in response to the

121, the ca-ai••ion tentatively concluded that "there has not

been .iqnificant aiqration of professional basketball tele

ca.t. fra. broadca.t to cable televi.ion." Further Notice

at '20. Since relea.e of the Intari. Blport, no d.velopaents

have occurred to change the Co..is.ion's tentative conclusion

reqardinq National Basketball As.ociation ("MBA") qa..s. If

anything, broadca.t cov.raqe of MBA qa..s has incr.ased.

As t~ ca-ai.sion has noted, the MBA has executed

ReV aqr....nt. with NBC and TNT for national exhibition of

- 7 -
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1..... ...... "I"'t'Mtr lIgtjica at '21. Under the new Agree

.-n~, .-c will ~inua to r.tain th. right to tel.vise

approKi..tely 25 rewular ...80n and 28 playoff ga.... In

additiOft, it baa been r.ported that the n.w MBA agre..ents

will -a.aure that .very MBA playoff ga.. will have soae fora

of on-air expoaur•• - a.. Broadca.ting and cable, sept. 27,

1993, at 28.

Th.r. al.o doe. not appear to have been any migra-

tion of MBA q at the local l.v.l. Since the Interim

-..ert wa. r.l , local broadcast coverage of MBA games has

iner•••ed for .ach tea. with which an ARC service has entered

or .ought to reneqotiate a contract. On Moveaber 1, 1993 the

utah J.zz and Pri.. Sports N.twork-Interaountain West ("PSN

IV-) renew.d th.ir prior Agr....nt -- which provides for PSN

IW carri... of 5 ae.e ga... and 20 away ga..s during the regu

lar ••••on -- for an additional three-year period. However,

ARC understand. that local broadca.t station KJZZ, which is

ca.aonly owned with the Jazz, retains the right to broadcast

at l.a.t 8 h..- and 20 away qa..s during the regular season,

a. well a. all away playoff qa.... au Broadcasting and

cable, oct. 4, 1993, at 49. In centrast, only 24 regular s.a

son Ja.. q.... w.re scheduled to be broadcast locally durinq

the 1'92-93 s.ason. ~ MBA Initial Comments at Exhibit 6.

The Sunshine Network entered into an agreement with

the Mi••i Heat in Auqust 1993 which provides for Sunshine car

ri... of 35 hOlle and 10 away qa... during the regular season

- 8 -
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-- tile __ •• iu prior oont:ract. However, DC URCIerstanda

t.ha~ -..roxi..uly 24 .way 9--;s will be broadcast locally

c1uriftl tile r..-l.r _ltOn, up frOll 20 ga..s scheduled for

broadc••t la.t: ._8Oft. .iH MBA Initial C~nts at Exhibit 6;

'ro'dq..t and C'.la, oct. 4, 1993, at 48. If the Heat makes

the pl.yoff., Sunahine will carry hoae ga... during the fir.t

tvo rewa•• and away 9-. will be broadca.t locally.

Fin.lly, the San Antonio Spur. dropped the cable

cover... previously provided by Ha.e Sports Entertainment

C- ). Last: year, 22 Spurs ga_s were broadcast locally,

.nd c.rried 29 g...s. .- MBA Initial Co_ents at

Exhibit 6. This ye.r, XSAT apparently will broadcast 25 ga..s

and XAaB will broadca.t 16 g.... while HSB will carry no Spurs

g._. Oft cable. It has been reported that the Spurs will

offer 20 ga... Oft a pay-par-view C"PPV") basis C..- Broad

caSi... and cabl., oct.. 4, 1993, at 49), which represents a

slight decrea.. in the nuaber of Spurs PPV gaaes reported last

year. ... MBA Initial Ca.aent. at Exhibit 6.

eased on ARC's experience, develop.ents since the

latvia "port indic.te that national and local broadcasts of

~ basket.ball h.ve incr•••ed while regional cable coverage

baa r_ined the .... or decreased. Thus, there is no reason

for the c~is.ion to alter it. tentative conclusion that

"[i}t doe. not appear ••• that profe••ional basketball has

aiqrated froa broadcast to cable television to a significant

- 9 -
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extent, either a~ the national or local level." Interi.

' .... a~ '34.

c.. prgfM" ..l Ia.Mll

The ee..i••ion tentatively has concluded that "migra

tion of ••• MLB ("jor Leaque Ba.eball] gaaes has not taken

place at the national lev.l, and ••• it appear. that local

aigration ha. been i.olated and r.latively slight." Interi.

'epprt at '16. Develop..nt••ince relea.e of the Interim

Raport indicate that: Ca) national broadcasts of MLB playoff

g.... will incr.... •• a r ••ult of new televi.ion contracts

.nd leaqu. r ••tructurinq; (b) n.tional bro.dcasts of MLB

regular ••••on 9.... will d.cr..se slightly while national

cableca.ts of MLB will decrea.e substantially; (c) there has

been no aiqration to cable at the local lev.l.

Sine. r.l.... of the Interim Report, MLB has

restructured the ~rican and National l.aqu.. to include

thr•• divi.ions in .ach l ..que and to provide for another

round of approxi..t.ly 20 playoff g..... All of the addi

tional playoff q.... will be .hown on broadcast television.

i.M IntiHi. B_rt at n. 83. In short, there has been and

will continue to be no "aigration" of po.t-season MLB games

to cabl••

National broadca.t ADd cable telec.sts of regular

..ason KLB q.... have decr.a.ed -- with a far more substantial

deer.... in nation.l cablec••t.. Specifically, the new MLB

- 10 -
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v.n~ur. with ABC and NBC will r • .ult in 12 pri..-ti.. network

broa•••t., dGIWR troa 16 n.twork broadca.ts r.ported last

y_r. .- Int-ill IeMrt at Ch.rt 7; Co_nts of the Office

of the ca.aissioner ot "s.ball, filed March 29, 1993 ("MLB

Initial C~nt.-), at 16; Brge4gaatinq And Cable, May 31,

1993, at 11. MLB'. n.w aqr....nt with ESPN will result in

n.tional cabl. cov.rag. of 70 to 80 r.qular ••ason games

only aDout half the nuaber of ga... carri.d by ESPN last year.

leO'deA.tinq 'p4 cable, S.pt. 13, 1993, at 15; ... A1a2 MLB

Initial C~nts at 20 (over 150 ESPN telecasts of MLB gaa.s

in 1993). Tb... d.v.lo~nt. support the co.-ission's conclu

sion that the decline in national broadcasts of MLB games is

"a fuaction of declining ratings rather than migration to

cabl•• " Further IAtic. at !22.

Aqr....nt. .xecut.d or r.newed by ARC regional

.port. network. and MLB t.... .ince release of the Interia

"part h.v. not r.sulted in any significant migration of MLB

g.... at the looal level. For exaaple, KBL carried 59 pitts

burgh Pirate. ga... in 1993 and will carry 60 Pirates games

this ye.r under a new aqr....nt. a.. MLB Initial Comments at

Exhibit E; BroI4ca.t 'nd Cabl., March 14, 1994, at 36-37.

ae.e 7eaa Sport. (-RTS") will carry approximately 78 reqular

seaaon aalti.ar. Oriol.s g.... this year under its new

aqr....nt, doWn from 85 gaae. last year. ~

Fin.lly, the st. Loui. Cardinals have sign.d an

.qr....nt with Pri.. Sport. Network-Midwest ("PSN-M") for

- 11 -
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c.rri... of Cardinal. q.... on c.ble for the fir.t ti... in

five year.. Al~ PSN-K will now carry 40 regular sea.on

q...., .pproxt.Ately 60 regular ....on qa... will be broadc••t

loc.lly, ca.pared to 77 l ••t year. This reduction in the

n'uMDar of loc.l broadca.t. occurred only after local broad-

c••ter., which bad been offered an 80-g... package, and the

c.~1Ral. were uaable to ca.e to tera. on that package. 3

~ua, recent "Yal~nt. further .upport the co..i ••ion's

tentatiYa conclusion that MLB ga... have not migrated to

.u~ription ..rvice••

D. prof_iAMl Hogkey

The cc.ai.sion tent.tively has concluded that

telecast. of profe••ional hockey h.ve not "migrated from

broadc••t to cable on the national level," largely because

there had been no national broadcast coverage of professional

hockey for over ten years preceding release of the Interim

1epqJj;. Intact. 'MOrt .t !53. On the local level, the Com

mi••ion noted that bro.dcasts of MHL games had declined by a

tot.l of 45 g.... between 1981 and 1993 and concluded that it

, Apparently, the 80-.... pack.ge pre.ented carriage
prObl... for cert.in broadc••t .t.tion. other than the "flag
ship· .tation of the C.rdinal. ~oadca.t "network." Of the 22
fUll-power .t.tiOftS identified in Exhibit D of the MLB Initial
C~.nts •••e.~r. of the C.rdinal "network" (other than the
fl~ip .tation), no fewer th.n 15 are affiliated with on. of
the four broadcatlt network., including at least 10 previously
in....n..nt .t.tions now .ffili.ted with the Fox network. The
clifficuU:y in cl..rinq 80 g__ in thes. markets in the face
of natwerk broadcast schedule••pparently created a signifi
cant problem for the full broadcast package.

- 12 -
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did -net con.ider this .1i9ht decline a cau•• for conc.rn.-

Dav.ll,••nt••ince r.l.... of the Int.ria Report

.~t the c~i..ion'. t.ntativ. conclu.ions. For exaaple,

the c~is.ion .tated that it wa. -particularly interested"

in the -PPV .xlliatition of playoff CJaaes by••• the (former)

Minneaota Morth star•• " rurtber latic. at '26. In 1993, the

Minnesota Morth star• .eved to D.ll.s. This year, pursuant

to tAe new t.l.vi.ion packaCJ' neCJotiated by the Dallas stars,

local broadc••t. ADd regional cable coveraCJ' of stars ga•••

will iRer.as., .nd th.re are no provisions for PPV carriage of

playoff CJa.... 4

B. COIls,. Pootball

Th. eo.aission reported that ca.aenters did "not

conteftCl that [colI... football] CJ.... previously broadcast

have aivrated to cabl." and that th.re is only "limited

conc.rn" about aiCJration with re.Pect to college football.

Int.ria a,port .t "59-60. The co..i.sion has noted that

since r.l.as. of the Interia Report, several collegiate ath-

4 Duriftl tbe 19'2-93 season, 15 reqular ••ason hoaa
._•• of the .i....o1:. Morth st.r. Wlr. c.rried on a region.l
cabl. .,ert. network .nd 25 .vay ..... were carried on a local
~o••a••t .tation. Thr•• h~ pl.yoff g.... w.re carried on
PPV caltl., .nd 4 _y playeff ..... vere broadca.t locally •
.... C'II.ent. of tile ••tio....l IIockey Leaque subaitted Narch 29,
1993 C-HKL Cc...nt.-), at Appendix p. 3. Thi. year, 13 hoae
and 7 away r-.ular ....on CJ.... of the Dalla. stars will be
carried on HSB, and 3 ha.e and 27 away r.qular season games
will be broadc••t locally.
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l.tic -.f.r..... _ioh .r. .seber. of the collaqa Football

Aaeoeiation (-cr.-) have .itned ....rat. t.l.vi.ion contracts

witil ReadC••t network.. lurt;bar Matiea at "7, 3o. These

d.v.lot••nt. sbould .li.inat. any concern ov.r the potential

.i~.ti8ft of 0011... football or .ff.ct of -pr.clusive" con

tract provi.i~ bec.u.. they .naur. that aore college foot

ball..... will be .vailabl. on broadca.t television than ever

befor••

Por .xa.ple, the 8ig Eight Conference ("Big Eight"),

• CPA r, bas reached .gr_nt. in principle with ABC and

ARC for t.l.vi.ion coverage of football g.... hosted by Big

Eight t .... beqinning in 1996 and continuing through 2000.

Pur.uant to the new ..r ....nt., ABC will have the right to

t.l.vi.. up to 36 "appearances" by Big Eight tea•• each year,

altd ~C will have the right to televise up to 20 additional

Big Bight g..... ABC will h.ve priority in selecting gaae. to

be t.l.vi••d, .xcept that ARC will be peraitted to submit a

li.t of t.n 9.... to the Conference each year, fro. which it

will .....ured one g... not 8ubject to pre••ption by ABC.

Under the new aqr....nt with the Big Eight, ARC

will bave the right to tel.viae two Thursday night prime time

g...., .ight S.turday night priae time gaae. and ten "early

window- (~ approxiaat.ly 12:30 Eastern Tiae) Saturday

g..... ABC will h.ve the right to televise the late window

(~ 3:30 ...tern Ti..) g.... every Saturday and the right

to two - ••rly window- aelections for "double-headers" on two

- 14 -
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Saturday. duriR9 the ....on. AIle curr.ntly plan. i:o i:elevi••

i:be~...y .nd saturd.y ni,bi: , .... only on Pri.. Nei:work.

M0W8¥er, ii: in~ ~o .yndicai:_ the Sai:urday -early window

9.'" to loc.l broadc••i: .i:ai:ion. throughout the Big Eight

t.l.vi.ion ..rket••nd to .uppl...nt the "inn.r .arket" broad

ca.t cover.ge with cable di.tribution in non-Big Eight tele

vi.ion ..rk.t.. t1ncIer· tb. new Big Bight aqr__ents, more col

1..- football ..... t.aturing Big Bight t.a.. will be tele

vised -- both on broadcast and cable -- than ever before.

ARC under.tands that several other collegiate ath

letic conference., including the Big East Football Conference,

the Atl.ntic Coa.t Conference, the Southeastern Conference,

the 8i9 10 .nd the P.c 10 have n890tiated separate agreements

witb A8C or CBS. In addition, other "independent- schools

have ft890tiated their own televi.ion aqr....nts, such as the

Notr. Da...qr....nt with NBC. The t.levision rights for non

oont.rence or -croa.over- g.... will be determined in accor

dance with the t.levi.ion package of the host school or con

f.r.nce. Th••• developments should eliminate any concern

over the pot.ntial -.iqration" of colleqe football games

tra. ~oadca.t to cable tel.vi.ion because more games will

be .vail.ble through each aedium.

F. COll·2· It"etbill

The c..-i••ion tentativ.ly conclud.d that there wa.

-no evidence of .igration of college basketball games to sub-
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8Cri~i.....i •• - rvrther 'Alice .t '27. Ag.in, new aqr••

"Dt. ~~ween ....r.l coll..i.t. .thl.tic conf.renc.. and

broadc••t network. .inc. r.l.... of the Int.ri. aeport confira

the Ca.ai••ion'. conclu.ion. For .xa~l., the South.ast.rn

Confer.nce and li9 ...t Conf.renc. have negotiat.d agr••••nt.

with cas for national broadca.t rights to th.ir ba.k.tball

9-- throuqh t:be year 2001. ... Iro.cIe••ting and CAble,

F.b. 21, 1994, .t 15. At the local l.v.I, collegiate athl.tic

conf.reac•• 98Rerally give priority to broadcast coverage and

.uppl nt th.t oov.rage wher.ver nec••sary with cable. a..,
~, C nt. of the Big Ea.t Confer.nce, .ub.itted March 29,

1993 ("'ig Ea.t Initial C~nt."), at 1, 4; Co...nts of the

Atlantic Coa.t Conf.rence, .u~itted March 29, 1993, at 1, 3.

For .xaapl., the Big East routin.ly r.qu.sts regional cable

network. to "bl.ck-out" ga... in areas served by a local

broadca.t affili.te of the "Big East Network." ~ Big Ea.t

Initial C~nt••t 6.

G. otbar Ipgrt.

The C..-iaaion has requ••ted co...nt on "any other

.port•••• or rel.v.nt topics," including any "other college

aport. aatter rel.vant to the co..i.sion's sports programaing

.igr.tion inve.tigation." Further lotice at "17, 32. Fur

ther, the ca.ai••ion has a.ked why cable coverage of sports

event. has incre••ed faster than broadca.t coverage. .§.H

furtbar Botica at "13-14. The si.ple answer is that cable
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.porta network., particularly regional .port. networks, tele

vi.. a wide variety of sportinq .v.nt. n.ver previously car

ried by broaclc..t t.l.vi.ion. The Intaria Report referred to

nu.eroua .port. and .porting .vent. which have be.n televised

for the fir.t ti.. on cabl., particularly by regional cable

.port. network.. Interi. RePort at "67-68. ARC respectfully

reque.t. t.at the c..-i••ion acknowledge that cabl.'s cover

&9. of tReae ....t. h•• r ..ulted in .ubatantial ben.fits for

viewer. a. well a. for the conference., schools, athletes and

other Gr9anizationa which have received significant television

.xposur. for the fir.t ti...

In addition, unlike broadcast stations which face

.ignificant pr...ur.s to cl.ar network provided progra..ing

ciurinv JIOSt of tbeir broaclcast day, S regional cable sports

networks are devoted .xclu.ively to sports and can eXPeriment

with coverage of new sport••v.nts. In several cases, events

which were first carried on cable sports networks have. even-

tually .-ined sufficient pepularity to attract the attention

ot broadc••ter.. wo.en's college basketball and prof.ssional

beach volleyball are just two exaaples of sports which gained

a followinq on cable before "reverse .igrating" to broadcast

S AppareRtly, aany for.-rly independent station.
d.cr..... or dropped covera9. of .ports .vents in order to
acca..odate the Pox n.twork progra. sch.dule when th.y becaa.
Pox affiliate.. .... n. 3, .ygra. Recently announc.d plans
by Par.-ount and Ti.. W.rner to launch additional broadcast
network. could si.ilarly affect local broadcast carriage of
sport. events.
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t.l.vis1oa. Par tMae aports, ~st t.l.vision view.r.

ba.. r ..... the ~fit. of cabl.'. ability to .xperi..nt with

alt.r..~iv. aports proqra_inq.

Finally, regional cabl. aport. networks provide

otber benefit. to th. t .... , .chool. and organizations who••

• ven~. theY,tel.vi••• Por .xa.pl., the C~ission has long

recQ9Rized that tbe public intere.t ..y be served in many ways

thrQU9b th. local origination of progr_ing. By providinCJ

t.l.vi.ion coverage for the first time to teams from local

univ.r.iti•• , colI.... and high schools -- and to events

sponaored by organizationa .uch as the special Olyapics -

regional cabl. networks .ake real and siCJnificant contribu

t.iona to the ce-..niti•• in t.heir reqions. b§, JLJL., Com

..nt. of T.xa. Special Olyapics, University Interscholastic

League and Colorado Athletic Conf.rence, submitted March 29,

1993. ARC respectfully subaits that these attributes of

regional cabl. aports networks should not be iCJnored in any

di.cu••ion of th. public interest i.plications of cable sports

progra..inq in the Ca.aission's final report to ConCJress in

this Proceeding.

II. Tlwar. Is 110 Public Int.r••t Ju.tification
lor Rep e.,.i. "Anti-li.onina" Regulations.

Th. c..-i••ion al.o "inviters] co...nt on whether

th.r. i. a pUblic interest in CJovernaent action to promote

fr.. acce•• to .port. progra_ing." Further Notice at '11.

ARC r ....ctfully .ubaits that the public interest would not
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be .-:vee! by .......r,..nt action, which appears to be incon

si.~ with f1.IDII.ental principl.. of fr.e .nterprise and

fr......ch. In fact, the United States court of Appeals for

the District of Coluabia Circuit pr.viously found no reason

able pulDlic inter_t justification for iaposition of "anti

siphoniRg" r ..trictions on cable carriage of sports proqraa

aiRl. '97 2 lor ICfige. IQC. y. r.c.c., 567 F.2d 9 (D.C.

Cir.), gert. , ....., 434 U.S. 829 (1977). The co..ission

should not reach any different result here.

In BIQ, the co..ission sought to justify rules

int.nded "to prevent siphoning of ••• sports aaterial from con

ventional broadcast t.levision to pay cable" by equating "the

public int.r••t to the retention of the conventional broadcast

structure." 567 F.2d at 28. Specifically, the co..ission

..intained that it was obligated to iapose anti-siphoning

regulations becau.. "the overall level of pUblic enjoyment

of tel.vision .ntertai~nt would be reduced if ••• sports

.v.nts were shown only on pay cable or shown on conventional

t.l.vision only after so.e d.lay." 1dL at 29. Thus, the

Ca..ission ..intained that the pUblic interest supported

"gov.ra.ent action to proaote free access to sports program

aing" on broadca.t t.levision.

The Court of Appeals flatly rejected these Commis

sion rational.. for such regulation. In addition to the

Ca.ais.ion's cORSistent position that "it has no statutory

..thority to dictate entertainaent foraats," the court con-
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cluded t.hat there vu no rea.onable baaia upon which the Coa

aiaaion "could cletine the current level of [broadcast sports]

prOCJr_inq .s a __line tor adequate service" to the public.

~ at 30-32. In particular, the court criticized the co.

ais.ion for att.-pting to .ake that deteraination without

haviRCJ any evicleftce r8CJardinq the nature of, and level of

audience sati.taction with, the broadcast proqra_inq which

replaced the aporta proqra_inq alleqedly "siphoned" by cable.

1tL at 31-32. The Further Motice seeks none of this infor

..tion froa local broadcasters or any other proponent of anti-

siphoftinq rules, "spite the fact that the record developed in

response to the IQl included nu.erous exa~l.s of broadcasters

droppiag aporta proqra_inq in favor of network or syndicated

entertainaent pr09ra..inq.6 Abeent such information, there is

"no reason to think that cutbacks [in broadcast sports cover

aeJe] repre_nt siphoninq any JaOre than they represent edi

torial or c~rcial j~nt." 567 P.2d at 51. There is

si.,ly no factual basis upon which the ca.aission could con

clude that: (1) current levels of broadcast sports proqraa

.in, constitute the ainiaua "baseline for adequate service"

to the public; or (2) any decline in previous levels was

6 ... MLa Initial C~l'lta at 8; C~nts of Tribune
Broaclcaat.ift9 C• .,.ny, su1aitted "reb 29, 1993, at 4; Co_nts
of aainltow Prowr-ing 801dift9s, Inc., subaitted March 29,
1993, at 17; AlaR further Iptica at '22 (reduction in
broaclcaat cover of aajor leaque baseball "appears to be
a function of declininq ratinqs rather than miqration to
cable").
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the reeult of ".iwration" of aport. progra..inq rather than

"expauioft" of ltroadcast network en.tertainaent progra_ing

.are attractive to local broaclca8ters.

Finally, even if the ca.ais.ion could reasonably

deteraine that ~ "current quantity and quality levels of •••

sport. events" on broadcast television represent the "miniaua

level censistent with adequate [broadcast] television service"

to ~ public, ~ ce.ais.ion aust be "prepared to require

~ge4caaters to continue to present aaterial presently on

conventional television" in order to ensure the ainiaally

acceptable level of service. 14L at 32 (.-phasis in origi

nal) • In abort, IIITV and other proponents of anti-siphoninq

rul.. cannot have it both waya. The pUblic interest could not

be ..rved by liaitinq cable carriage of certain sports events

osteftsihly in order to ·pre..rve" a .ini.ally acceptable level

of tbeir carri... on broadcaat television and allowing broad

caster. the unfettered discretion to drop those events in

favor of non-aporta progra..inq which .iqht yield higher audi

ence ratinqs. The Court of Appeala already has determined

that rules which leave "broadcasters free to choose" Whether

to carry certain aports events "without any coapetition froa

cable television· will result in an unreasonable curtailaent

of "tbe flow of proqr_inq to thotJe served by cable and

willinq to pay for it, with a consequent loss of diversity

and QRneces.ary r.striction of the First Aaendaent rights

of preducers, cableca.ters and viewers." ~ at 50.
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